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Statutes and Rules of Court

Error! Notable of authorities entriesfound.

JURISDICTIONAL STATEMENT

This gpped is from the gopdlant’s convictions for one count of assault in the fird degree, 8
565.050, RSMo 2000, one count of armed crimind action, § 571.015, RSMo 2000, one count of
property damege in the second degree, § 569.120, RSVIo 2000, and one count of assault in the third
degreg, 8§ 565.070, RSVIo 2000, in the Circuit Court of the City of . Louis The gopdlant was sentenced
to concurrent teems of twenty yeers of imprisonment in the Missouri Department of Corrections for assaullt
in thefirg degree and armed crimind action. He was a0 sentenced to term of imprisonment for property
damege and assault in the third degree and was given credit for time sarved.  After opinion by the Missouri
Court of Appedls, Eagtern Didtrict, this Court granted transfer pursuant to Supreme Court Rule 83.04.

Therefore, juridiction liesin this Court. Artide V, 8 10, Missouri Congtitution (as amended 1982).



STATEMENT OF FACTS

The gppdlant, Regindd Wedtfdl, was charged as aprior and persgstent offender with one count of
assault inthefirg degree, 8 565.050, RSVIo 2000, one count of armed arimindl action, 8 571.015, RSMo
2000, one count of unlawful use of awegpon, 8 571.030, RSVIo 2000, one count of property damagein
the second degree, § 569.120, RSMo 2000, and six counts of assault in the third degree, § 565.070,
RSMo 2000 (L.F. 11-14). The cause proceeded to trid in the Circuit Court of the City of St. Louis, the
Honorable Timoathy J. Wilson presiding (Tr. 1:2).*

The gppdlant does not digpute the sufficiency of the evidence to sudtan his convictions Viewed
in the light most favorable to the judgment, the following evidence was adduced & trid: The gppdlant and
Trade Wedtfdl got married on May 15, 1994 (Tr. 1:187-88, 192). They had four children (Tr. 1:188-89).

Sometime in 1996, the appdlant and Tracie experienced aphysical sgpardtion (Tr. 1:189). During this

1 Citations to the transcript will be as follows: volume

1 (Tr. 1:pg- #), volume 2 (Tr. 2:pg. #), and sentencing (Tr.

Sipg. #).



sgpardion, Trade me and began dating Robart Jenkins (Tr. 1:189). Thisrdationship lasted until sometime
in 1997 or 1998 when the gppdlant returned to the home following the separation (Tr. 1:189-90). The
appdlant was aware of the rdationship that had existed between Tradie and Jenkins during his separation
from hiswife (Tr. 1:190).

On Jure 16, 1998, fallowing hisreturn to the home, the gopdlant and Tracie began to argue about
her rdaionship with Jenkins (Tr. 1:192). During this argument, the gppdlant became physcd and darted
to choke Tradie by grabbing her around the neck (Tr. 1:193). Eventudly, the appdlant sopped choking
Tracie and she atempted to cdl the police (Tr. 1:195). Before she could do S0, however, the gppelant
grabbed the phone awvay from her and hit her across the face with the recaiver (Tr. 1:195). Tracie was
ultimatdy adle to cdl the police to report the incident the next day (Tr. 1:195). Dueto thisinadent, the
gppdlant was charged with one count of assault in the third degree (Count X of the information) (L.F. 14).

Thereefter, on October 8, 1998, the gppdlant caled the police to report that someone was
throwing rocks a the windows of the house he shared with Tracie (Tr. 1:200). The police responded to
the scene but did not find anything amiss (Tr. 1:200). After the palice l€ft, the gppdlant and Tracie again
began to argue about her rdationship with Jenkins and this argument again became physcd (Tr. 1:200-01).
During this argument, the gppdlant picked Tracie up out of achar and dropped her back down causing
her to hit her heed on awindow sl (Tr. 1:201). The police were then called to the house for the second
time (Tr. 1:201). The gopdlant ultimatdly left the house late thet night (Tr. 1:201).

Laer that night, Trade was on the phone with her Sster when she heard some unusud dicking
sounds (Tr. 1:202-03). Shetold her sigter that she had paged Jenkins and then heard the gppelant on the

line saying “Oh, you did, huh” (Tr. 1:203-04). The gppelant had taken a cordless phone with him when
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he left the house and was able to breek into this conversation when he returned to the house, parked
outsde, and turned the phone on (Tr. 2.45). After she heard the gppdlant on theline, Tradie heard glass
bresking a the front door (Tr. 1:204). Tracie then immediately ran out the back of the house and up an
dley to get to atdephoneto cdl for hep (Tr. 1:205). Asshewas running up the dley, she encountered
Miched and Audrey Tatum ganding in their garage (Tr. 205-07). She asked them for hdp and then
noticed the gppdlant driving down the dley toward the garage (Tr. 1:206-07). The Tatums pulled Tracie
into the garage and dosed the door (Tr. 1:207). Immediatdy theresfter, the gppdlant rammed hiscar into
the garage door (Tr. 1:208).

Trade and the Tatumsthen ran from the garage around to the front of ther house (Tr. 1:208). The
gopdlant dso drove around to the front of the house and got out of the car (Tr. 1:209). He had aphone
in one hand and what Tradie beieved to be aknifein the ather (Tr. 1:208). The gppdlant grabbed Tracie
and dragged her dmost to the car (Tr. 1:209). Hethen got back into the car done and drove away (Tr.
1:210). Dueto the events occurring in the late night hours of October 8 and the early morning hours of
October 9, 1998, the gppdlant was charged with five counts of assault in the third degree, one count of
unlawful use of awegpon, and one count of property dameage in the second degree (Counts 111 through 1X
of theinformation) (L.F. 12-13).

Subseguently, in late January 1999, the gppdlant and Tracie again argued about her rdlaionship
with Jenkins (Tr. 1:228). After thisargument, Trade left the gppdlant, took the children, and went to Say
with Jenkins (Tr. 1:229). On February 2, 1999, Tradie and Jenkins took the children to school and
dropped off the two boys firg (Tr. 1:230-31). They then did alittle shopping before teking one of her

daughtersto schoadl a St Fius (Tr. 1:231). Whenthey arrived & S. Fius, Tradietook her daughter ingde
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and Jenkins sayed in the car with the remaining child (Tr. 1:232).

Whilewaiting for Tracie to come back out, Jenkins leaned over into the back seat of the car and
gavethe child somefood (Tr. 1:399-400). Hethen heard the car door open and bdieved that Tracie was
getting into the car (Tr. 1:400-01). When he looked up, however, he redized thet it was the gppdlant (Tr.
1:401). The gppdlant sad “I’'m going to teach you about messing with my wife’ (Tr. 1:401). The
appdlant then immediatdy began cutting Jenkins on his face and neck (Tr. 1:402, 406-07). Ashewas
being cut, Jenkins s foot came off of the brake, and the car garted to rall (Tr. 1:402). The car rolled
through afence and hit awal (Tr. 1:403). Jenkinsthen got out of the car and ran for hdp (Tr. 1:403-04).
The gppdlant got in the driver’ s set of the car and drove off (Tr. 1:405, 428). During the atack, Jenkins
sudtained five cuts to his nose, right cheek, chin, neck and ear (Tr. 1:406-07). Although the cuts were
supefidd, Jenkins experienced soreness for goproximatdy two weeks after the incident, hed difficulty
chewing and turning his head for gpproximatey awesk, and was left with severd permanent scars (Tr.
1:411-12). Asaresult of thisinddent, the gopelant was charged with one count of assaullt in the firgt
degree and one count of armed crimind action (Counts | and 11 of the informetion).

The gopdlant tedtified in hisown behdf at trid (Tr. 219). With regardsto the incident on February
2, 1999, he tedtified thet he was waking up to . Piusto see his daughter when he noticed Traci€ s car
gtting out front (Tr. 2:23-24). Hedid not see anyonein the car and decided to get in and wait for Tradie
to comeout (Tr. 2:24). When he gat in the car, however, he saw Jenkins sting in the driver’s seet leened
over looking down on the floor of the passenger Sde (Tr. 225). Hethen told Jenkinsto get out of the car,
but Jenkins garted to hit him (Tr. 2.25-26). The gppdlant do tedtified thet after Jenkins begen beating him,
the car garted moving and eventudly hit awal (Tr. 2:26-27). He then grabbed a utility knife from his
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pocket and darted cutting Jenkins in an atempt to stop the beeting (Tr. 2:29-30). The appdlant then
tedtified that Jenkins got out of the car and ran off (Tr. 2.30-31). The gopdlant got into the driver’s seat
and left (Tr. 2:30-31).

With regards to theincidents of Octaber 8 and 9, 1998, the gppdlant testified that he left the house
ater having an argument with Tradie (Tr. 240-42). He later returned to the house and overheard the
conversdion between Tracie and her Sdter (Tr. 245-46). Hethen told Tracie thet they needed to talk and
waked up to the house (Tr. 2:46). He saw Tracie run out the back door and decided to pursue her
because he believed that the neighborhood was not sefe (Tr. 2:47-48). As hefallowed her down the dley,
he saw her get pulled into agarage and became concerned (Tr. 2:49-50). Ashewaslooking for her, he
accidentaly rammed into the Tatums' garage door (Tr. 2.50-51). He then proceeded to the front of the
house and asked Tradie to leave with him, but sherefused, so heleft (Tr. 2.51-53). The gppdlant denied
thet he had awegpon a thistime, denied intentiondly ramming the Tatums garage door, and denied that
he hed gotten phydcd with Trade a any time during thisincdent (Tr. 2:41, 50, 52).

With regards to the June 16, 1998, incident, the gppdllant testified thet Tracie hed left the house on
the prior Thursday and had bruises and abras ons when she returned on Sunday afternoon (Tr. 2.55). He
denied knowing how she had gotten the bruises or that he had done anything to cause them (Tr. 2:55).

At the dose of the evidence, indructions, and argument of counsd, the jury returned its verdicts
finding the gopdlant guilty of assault in thefirg degree and amed aimind adtion asaresuit of theinddents
on February 2, 1999, guilty of property dameage in the second degree as areault of ramming the Taums
garage door, and guilty of assault in the third degree as aresult of the incident on June 16, 1998 (Counts
[, 11, VI, and X) (Tr. 2: 168). Thejury acquitted the gppelant of the remaining charges. Assuch, thetrid
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court entered its judgment convicting the gopdlant of the above arimes and sentencing him to twenty years
of imprisonment for assault in thefirst degree and twenty years of imprisonment for amed carimind action,
the sentences to be sarved concurrently (Tr. S:26-27). Asto the remaining counts, thetriad court sentenced
the gopdlant to Sx months of imprisonment but gave him credit for time sarved (Tr. S27, L.F. 165).
The gppdlant subsequently appeded his convictions and sentences to the Missouri Court of
Appeds Eagern Didrict, which afirmed them on September 4, 2001, Thereefter, the gppdlant sought

and this Court granted trander. This gpped follows

ARGUMENT
l.

THE TRIAL COURT DID NOT ERR IN REFUSING TO SUBMIT TO THE JURY THE
APPELLANT’S PROFFERED INSTRUCTION Z WHICH AUTHORIZED A FINDING OF
FELF-DEFENSE BASED ON THE USE OF NON-DEADLY FORCE ASWELL ASDEADLY
FORCE, WHICH WAS SUBMITTED, BECAUSE THE SUBMISSON OF THIS
INSTRUCTION WAS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE IN THAT THE
EVIDENCE PRESENTED AT TRIAL ESTABLISHED THAT THE APPELLANT
INTENTIONALLY USED A KNIFE TO CUT JENKINS IN THE FACE AND THROAT
KNOWING THAT TO DO SO CREATED A SUBSTANTIAL RISK OF DEATH OR SERIOUS
PHYS CAL INJURY TO JENKINS

In his firg point on gpped, the gopdlant daims that the trid court ered both in refusng his
proffered indruction on sEf-defense, Indruction Z, and in submitting Indruction 20 to the jury insteed (App.

9



Sub. Br. 18). Spedificdly, he daims thet the indruction submitted by the trid court was improper asit
indructed the jury only on the use of deedly force in sef-defense even though the evidence presanted &t trid
cregted an issue of fact asto whether he used deedly or non-deedly force (App. Sub. Br. 18).

At trid, the gppdlant’ stheory of defense with regard to the charges of assaLlt in thefirs degree and
amed crimind action arigng out of hisdtercation with Robert Jenkinswasthat he hed cut Jenkinsonly in
an dtempt to Sop Jenkins from hitting him (Tr. 179-80). As such, he proffered Indruction Z, an indruction
on Hf-defense, to thetrid court for submisson to thejury. Indruction Z reed asfallows

PART A-GENERAL INSTRUCTIONS

Onedf theissues asto Court | iswhether the use of force by the defendant againgt

Robert Jenkins was in sHf-defense. In this date, the use of force induding the use of

deadly forceto protect onesdlf from harm islawful in certain Stuations
A pason can lawfully use force to protect himsdf againg an unlanful atack.

However, aninitid aggressor, thet is, onewho fird attacks or threatensto attack ancther,

isnot judtified in usng force to protect himsdf from the counter-attack which he provoked.
In order for a person lawfully to use force in sdf-defense, he must reasonably

bdieve heisinimminent danger of harm from the other person. He need not bein actud

danger but he must have areasonable beief that heisin such danger.

If he has such abdidf, heisthen permitted to use that amount of force which he
reasonably believes to be necessary to protect himsdf.
But a person is nat permitted to use deedly force, thet is, force which he knows

will create asubdtantid risk of causng degth or serious physicd injury, unless he reasonedly
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bdieves heisinimminent danger of degth or srious physicd injury.

And, even then, aperson may use deedly force only if he reasonably bdievesthe
use of such forceis necessary to protect himsdif.

Asused in thisindruction, the term “reasonable belief” means abdief based on
reasonable grounds, thet is, grounds which could leed a reasonable person in the same
gtuation to the same bdief. This depends upon how the facts reasonably gppeared. It
does not depend upon whether the bdlief turned out to betrue or fase.

PART B-SPECIFIC INSTRUCTIONS

Ontheissue of Hf-defenseasto Count |, you are indructed as follows:

If the defendant reasonably believed he was in imminent danger of
harm from the acts of Robert Jenkins and he used only such non-deadly force
as reasonably appeared to him to be necessary to defend himself, then he
acted in lawful self-defense, or if the defendant reasonably believed he was in
imminent danger of degth or serious physcd injury from the acts of Robert Jenkinsand he
reasonably beieved that the use of deedly force was necessary to defend himsdlf, then his
use of deadly force wasin lavful sef-defense

The gate has the burden of proving beyond a reasonable doulot that the defendant
did not act in lawful sef-defense. Unless you find beyond a ressonable doubt thet the
defendant did not act in lavful seif-defense, you must find the defendant not guilty under
Count .

Asusad inthisingruction, theterm “ serious physicd injury” meansphysicd injury
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that creates a subgtantid risk of degth or thet causes serious disfigurement or protracted
loss or imparment of the function of any part of the body.
PART C-SPECIAL MATTERS

Evidence has been introduced of the prior rdaionship between defendant and
Robert Jenkinsinduding evidence of acts of violence. 'Y ou may condder thisevidencein
determining who wasthe initid aggressor in the encounter and you may aso condder itin
determining whether the defendant reasonably bdieved he wasin imminent denger of harm
from Robert Jenkins,

Evidence has been introduced of thrests made by defendant against Robert
Jakins Y ou may condder this evidence in determining who wasthe initid aggressor inthe
encounter.

You, however, should congder dl of the evidence in the case in determining
whether the defendant acted in lawful seif-defense,

(L.F. 133-34). Thetrid court rgected thisingruction.
Insteed, the trid court submitted Instruction 20 which omitted the languege itdicized above
regarding the use of non-deedly force. That indruction provided asfallows

PART A-GENERAL INSTRUCTIONS

Onedf theissues asto Court | iswhether the use of force by the defendant againgt
Robert Jenkins was in sdf-defense.  In this date, the use of force induding the use of
deadly forceto protect onesdlf from harm islawful in certain Stuations

A person can lawfully use force to protect himsdf againg an unlawful atack.

12



However, aninitid aggressor, thet is, onewho firg attacks or threatensto attack ancther,
isnot judtified in usng force to protect himsdf from the counter-attack which he provoked.

In order for a person lawfully to use force in sdf-defense, he must reasonably
bdieve heisin imminent danger of harm from the other person. He need nat bein actud
danger but he must have areasonable belief that heisin such danger.

If he has such abdlief, he isthen permitted to use that amount of force which he
reasonably believes to be necessary to protect himsdf.

But a person is nat permitted to use deedly force, thet is, force which he knows
will creste asubdtantid risk of causng degth or serious physicd injury, unless he reasonebly
bdieves heisinimminent danger of degth or srious physicd injury.

And, even then, aperson may use deedly force only if he reasonably bdievesthe
use of such forceis necessary to protect himsdf

Asused in thisindruction, the term “reasonable belief” means abdief based on
reasonable grounds, thet is, grounds which could leed a reasonable person in the same
gtuation to the same bdief. This depends upon how the facts reasonably gppeared. It
does not depend on whether the bdlief turned out to be true or fase
PART B-SPECIFIC INSTRUCTIONS

Ontheissue of Hf-defenseasto Count |, you areindructed as follows:

If the defendant was not theinitid aggressor in the encounter with Robert Jenkins,
and if the defendant reasonably beieved he was in imminent danger of degth or serious

physcd injury from the acts of Robert Jenkins and he reasonably bdieved that the use of
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deedly force was necessary to defend himsdlf, then he acted in lawful sdif-defense

The gate has the burden of proving beyond a reasonable doulot that the defendant
did not act in lawful sef-defense. Unless you find beyond a reasonable doubt thet the
defendant did not act in lawful self-defense, you must find the defendant not guilty under
Count .

Asusad inthisingruction, theterm “ serious physicd injury” meansphysicd injury
that creates asubgtantid risk of degth or thet causes serious disfigurement or protracted
loss or imparment of the function of any part of the body.

PART C-SPECIAL MATTERS

Evidence has been introduced of the prior rdaionship between defendant and
Robert Jenkinsinduding evidence of acts of violence 'Y ou may condder thisevidencein
determining who was theinitid aggressor in the encounter and you may aso condder it in
determining whether the defendant reasonably bdieved he wasin imminent denger of harm
from Robert Jenkins,

Evidence has been introduced of thrests made by defendant against Robert
Jakins 'Y ou may condder this evidencein determining who wasthe initid aggressor inthe
encounter.

You, however, should congder dl of the evidence in the case in determining
whether the defendant acted in lawful seif-defense,

(L.F. 92-93).
In daming thet thetrid court improperly indructed the jury, the gppdlant argues that the evidence
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a trid presented afactud question asto whether he usad only non-deedly force to protect himsdlf from an
dleged atack by Jenkins or whether he resorted to deedly force in the reasonable bdief thet it was
necessary to do S0 to avoid deeth or serious physicd injury (App. Sub. Br. 18). Thus, he arguesthat the
court should have submitted his proffered ingruction on sdf-defense which precisdly tracked the mandatory
language of MAI-CR3d 306.06, Pat B, Spedific Indructions, Paragrgph D, and which isto be used where
the evidence presants a question of whether the defendant used deedly or non-deedly force and where the
evidence supports the lavful use of deedly force (App. Sub. Br. 20-22). The gppdlant argues that his
indruction, rather then Indruction 20 which authorized a finding of sdf-defense only upon the greater
showing required to judtify the use of deadly force, was the gppropriate indtruction to be given based on
the evidence presented at trid (App. Br. 18-19).

When reviewing whether a defendant was entitled to a particular indruction, this court should

review the evidence in the light mogt favorable to the defendant. State v. Edwards, 980 SW.2d 75, 76

(Mo. App. ED. 1998). An gppdlate court may not reverse a conviction basad on an dleged indructiond
error, however, unlessthereis in fact, eror in the indructions submitted and prgudice to the defendart.
Saev. Hirt, 16 SW.3d 628, 632 (Mo. App. W.D. 2000).

A. The Appdlant’s Proffered Ingruction Was Properly Refused

Aslt Was Not In Proper Form

Itiswdl sattled thet atrid court may properly refuse aproffered indruction where that indruction

isnat in proper form. Statev. Parkhurs, 845 SW.2d 31, 37 (Mo. banc 1992). Thisisbecause atrid

court is not obligated to give an indruction which is not meticuloudy correct.  Sate v. Derenzy, No.

WD58952, dip op. a 8 (Mo. App. W.D. December 11, 2001); see dso Satev. Binnington 978 SW.2d
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774, 776 (Mo. App. ED. 1998). This is true even where, as here, the deficiency in the proffered
indruction was not the begisfor thetrid court’ srefusal to submit such ingruction. Derenzy, dip op. &t 7-8.
A defidency in aproffered indruction is done suffident to judify the refusd of that indruction. State v.
McCulum, No. SD 23920, dip op. a 12 (Mo. App. S.D. October 31, 2001).

A review of the sHf-defense indruction submitted by the gppdlant in this case reveds thét it was
not in proper form. Indruction Z, as submitted by the gppdlant, contained initid aggressor languagein the
second paragraph of Part A (L.F. 133). However, therequisteinitia aggressor language was nat induded
in the firsg paragraph under Part B (L.F. 133). As such, the sdlf-defense indruction submitted by the
gopdlant wasintemnaly inconggent, did not comply with the Notes on Useto MAI-CR3d 306.06, and was
not in proper form.  Because thisindruction was not meticuloudy corret, the trid court committed no error
in refusing to submit it to the jury. Parkhurgt, 845 SW.2d at 37; Derenzy, dip op. a 8; Binnington 978
SW.2d a 776.

B. The Appdlant' s Proffered Indruction Was Propaly Refussd

As There Was No Evidence That The Appdlant Used Only Non-Deadly Force

Even asuming, arguendo, thet the trid court was not judtified in refusing Indruction Z based
0ldy on the defidency in form, the gppdlant is il not entitled to rdief onthisdam. Thisis becausethe
evidence presanted a trid smply crested no issue of fact as to whether the gppelant used deedly or non-
deedly force.

In arguing thet he was entitled to submisson of Indruction Z, which induded language regarding
the use of only non-deedly force, the gppdlant daims that the evidence presented at trid raised a fact

guestion as to whether he used deedly or non-deedly force againg Jenkins even while supporting afinding
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thet any use of deedly force waslawful (App. Sub. Br. 18). Spedificdly, he arguesthat hetedtified at trid
thet hewas dazed by the beating inflicted upon him by Jenkins before he drew the knife (App. Sub. Br. 26).

He further tetified thet as Jenkins began to hit him with what fdt like ahard object, he grabbed the knife
from his pocket and cut Jenkins with it (App. Sub. Br. 25). He dso argues that the doctor who treated
Jenkins dter the incident tedified that his injuries were superfidd and were not degp, srious or life
threstening (App. Sub. Br. 26). The gppdlant damsthat thistesimony supported afinding thet he did not
act with the purpose to cause degth or serious physicd injury and did not widd the knife in amanner that
created a subgtantid risk of deeth or serious physicd injury (App. Sub. Br. 26). Assuch, hedamstha
this evidence showed he used only non-deedly force againgt Jenkins (App. Sub. Br. 26).

The gppdlant further damsthat the evidence d o supported afinding thet any use of deedly force
by him againg Jenkins was lavful (App. Sub. Br. 26-27). In making this dam, he argues thet the jury
could have bdieved that the knife he usad to cut Jenkins was of such character thet it would have crested
a ubgantid risk of serious physicd injury (App. Sub. Br. 26). He further argues that the evidence
established that he believed that Jenkins had grabbed a hard object as he beat him and thet he feared
serious physcd injury asaresult of Jenkins s dleged prior assault agang him (App. Sub. Br. 26-27).
Thus, he daims that the evidence established that he hed a ressonable basis to condude thet the use of
deedly force was necessary to avoid suffering serious physica injury or deeth (App. Sub. Br. 27).

Gengrdly, adefendant is entitled to a jury ingtruction on any theory which the evidence tends to

edablish. Saev. Arbudkle, 816 SW.2d 932, 935 (Mo. App. SD. 1991). To be submitted to thejury,

however, an indruction must be based upon subgantid evidence and the reasonable inferences drawn

therefrom. Satev. Wilhdm, 774 SW.2d 512, 517 (Mo. App. W.D. 1989). In determining whether an
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indruction is supported by subgtantid evidence, the trid court must consder the evidence presented & trid
and dl inferencesthat logicdly flow therefrom. Arbuckle, 816 SW.2d a 935.

Asthe gopdlant correctly notes, the pattern jury ingruction on sdf-defense, MAI-CR3d 306.06,
does indude a paragraph submitting the issue of whether the defendant used deedly or non-deedly force
in defending himsdlf. In this respect, the pettern ingruction provides thet paragraph 2/D] under Pat B is
to be used when there is some evidence theat the defendant used deedly force and it isan issuein the case
whether the defendant used deadly force and there is d 0 evidence supporting the lawful use of deedly
force. MAI-CR3d 306.06, Pat B, Paragraph 2[D]. This language, however, isto be used only where
thereis an issue asto whether the defendant used deedly force.

Intheindant case, contrary to the gppellant’ s assertions on goped, the evidence presanted at trid
dearly esablished thet the appdlant did, in fact, use deedly force againgt Jenkins: Deedly forceis defined
as phydcd force which the actor uses with the purpose of causing or which he knowsto cregte a substantia
risk of causng degth or serious physicd injury. 8 563.011(1), RSMo 2000. Serious physicd injury is
defined as phydcd injury that crestes a subgtantid risk of desth or that causes serious digfigurement or
protracted loss or imparment of the function of any part of the body. 8§ 556.061(28), RSMo 2000.

Didfigurement means to deface or mar the gppearance of someone. State v. Bledsoe, 920 SW.2d 538,

540 (Mo. App. ED. 1996). The vishility and length of any scarring isrdevant in determining whether
diffigurement isserious. 1d.

Here, the evidence presented a trid established that the gppdlant took a knife and disfigured
Jenkins by repeatedly dashing him across the face and neck causing cuts thet resulted in permanent scars
(Tr. 229, 1:371-72, 402-07). Although the injuries actudly suffered were destribed as superficd by the
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doctor who tregted Jenkins efter theincident (Tr. 1:372), the doctor a0 tedtified thet theinjury to Jenkins s
neck was potertidly life thregtening due to the possibility of damage to the caratid artery and other vessdls
in the neck (Tr. 1:378). Moreover, the evidence established that as a result of the gppdlant’s actions,
Jarnkins uffered serious difigurement as he was left with aone and ahdf centimeter scar on hisnosg, afive
centimeter scar on his cheek, an eght centimeter scar from his eer down to hisjaw, two scarson hiseqr,
and aseven centimeter scar acrossthe middle of hisneck (Tr. 1:371, 381). Jenkins dso had a sebaceous
oy, skin caught in alaceration thet continues to produce skin, in the laceration on his jaw (Tr. 1:381).
These difiguring scars were eesly visble and permanent (Tr. 1:381-82).

Theinjuries Uffered by the victim herewere &kinto, if not more serious then, those auffered by the
vidimsin Bledsoe, 920 SW.2d at 540. In Bledsoe, the defendant cut two people with a broken beer
bottle. 1d. & 539. Onedf the victims suffered lacerationsto hislip, chin, neck and ear. |d. & 540. These
injuries left him with afour centimeter scar under his chin aswel as abroken front tooth. |d.  The other
vidim suffered multiple fadid lacerations and puncturewounds. 1d. Shewas dso Ieft with aoneand ahdlf
inch scar on her chin aswell as scars on her lip and between her eyes. 1d. On those facts, the Court of
Appeds conduded thet the victims suffered serious disfigurement and, therefore, serious physicd injury.
Id. Thus itisdear thet theinjuries suffered by thevidim in theindant cese dso roeto thelevd of sarious
difigurement and srious physicd injury. 1d.; see dso 8 556.061(28), RSMo 2000.

Further, the appdlant testified a trid thet he intentiondly reeched into his pocket to obtain a
wegpon to use in an atempt to get Jenkins off of him (Tr. 229). He pulled out a utility knife, pushed a
button to make the blade come up, brought the knife up, and used that knife to cut Jenkins (Tr. 2:29, 82).

This evidence established that the gppdlant intended to lash out with the knifein the very manner inwhich
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he did and thet his use of the knife in that manner condiituted the use of deadly force See Stae v.
Albanesxe, 920 SW.2d 917, 925 (Mo. App. W.D. 1996), overruled on other grounds by Satev. Beder,

12 SW.3d 294, 298-99 (Mo. banc 2000); Sate v. Powers, 913 SW.2d 138, 141 (Mo. App. W.D.

1996); Statev. Huffman, 711 SW.2d 192, 194 (Mo. App. E.D. 1986).

Thisisegpeadly truewhere, as here, the gopdlant did nat lash out wildly with the knife but directed
his blowsto Jenkins s face and throat. In o doing, the appdlant must have known that he was creating
asubdantid risk of desth or serious phiyscd injury to Jenkins: See Albanese, 920 SW.2d a 921-22, 925;

Saev. Mosdey, 705 SW.2d 613, 618 (Mo. App. E.D. 1986). Thus, rather than presenting an issue as

to whether the gopelant used deedly or non-deedly foroe, this evidence dearly esteblished thet the appdlant
usd deedly forcein dlegedly defending himsdf from Jenkins s attack.

Because the evidence presented & trid here dearly established that the gppdlant usad deedly force
againg Jenkins thetrid court did not ar in refusing Indruction Z as proffered by the gppdlant and in giving
Ingtruction 20 which submitted only the issue of the use of deedly force. As such, the gppdlant was not

entitled to rdief on thisdam, and hisfirg point on goped mud fail.
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[l.

THE TRIAL COURT DID NOT ERR IN REFUSING TO CONDUCT A HEARING ON
THE APPELLANT'S SUPPLEMENTAL MOTION FOR NEW TRIAL WHEREIN HE
ALLEGED THAT HE HAD NEWLY DISCOVERED EVIDENCE ENTITLING HIM TO A
NEW TRIAL BECAUSE THE APPELLANT'SMOTION WASNOT TIMELY FILED, THE
APPELLANT FAILED TO OFFER ANY PROOF IN SUPPORT OF HISMOTION, AND THE
ALLEGEDLY NEW EVIDENCE WOULD NOT HAVE REFUTED THE STATE' SEVIDENCE
IN SUPPORT OF CONVICTION BUT WOULD HAVE MERELY IMPEACHED THE
CREDIBILITY OF A STATE'SWITNESS

In his sscond point on gpped, the gppdlant daimsthat the trid court erred infailing to conduct a
hearing on adam of newly discovered evidence raised in an untimey pro se “ Supplemental Mation for
New Trid” (App. Br. 24, 26). In making thisdam, he argues that the newly discovered evidence would
have reveded that Jenkins committed perjury in histrid tesimony and thet Tradie committed perjury in her
pre-trid depogtion testimony when they both denied thet Jenkins hed hit him with ajack hendle on June
26, 19938 (App. Br. 24). Hefurther arguesthet the late discovery of the evidence was not due to alack
of diligence, that the evidence was not merdy cumulative or impeeching, and thet there was areasoncble
probatility thet the evidence would have led to adifferent result a trid (App. Br. 24).

Supreme Court Rule 29.11(b) requires that amotion for new trid be filed within fifteen days after
the return of thejury’ sverdic. The rule do provides that thistime limit may be extended by the trid court
for one additiond period nat to excead ten days. Here, the verdicts againg the gopdlant were returned on

March 9, 2000 (L.F. 122-23). Thetrid court granted the gppelant the additiond ten daysto filehismation
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for new trid (Tr. 2:170), making the gppdlant’s mation due on April 3, 2000. The gppdlant did not file
his mation assating hisdam of newly discovered evidence, however, until April 20, 2000 (L.F. 152). As
such, the mation was untimely.

Itiswdl settled that adam thet adefendant is entitled to anew trid based on newly discovered

evidence must be medein atimdy filed mation for new trid. State v. Skillicorn, 944 SW.2d 877, 896

(Mo. banc), cert. denied 522 U.S. 999 (1997). An untimedy mation containing dlegations of newly
discovered evidence is anullity. State v. Young, 943 SW.2d 794, 799 (Mo. App. W.D. 1997). In
addressing adam of newly discovered evidence, the Missouri Supreme Court sated, “[o]nce the time
within which to file amotion for new trid has expired, a remedy no longer lies through direct goped.”
killicorn, 944 SW.2d a 896. “The only formdly authorized means by which acrimind defendant with
alae motion can seek relief based on newly-discovered evidence is by gpplication to the governor for
executive demency or pardon pursuant to Mo. Cond. art. IV 87 (1945).” Young, 943 SW.2d a 799.
“Clemency is degply rooted in our Anglo-American tradition of law, and is the higtoric remedy for

preventing miscarriages of judice where judida process has been exnaugted.” Herarav. Cdlins, 506 U.S.

390, 113 SCt. 853, 865 n. 8, 122 L.Ed.2d 203 (1993). Because the gppdlant’s dlegation of newly
discovered evidence here was not raised in atimdy fashion, his supplementa for new trid was anullity.
Thus this court should dedlineto review the gopdlant’ sdam.

The respondent recognizesthet in Satev. Mooney, 670 SW.2d 510, 515 (Mo. App. E.D. 1984),

the Court of Appeds, Eagtern Didrict, did grant amotion to remand after the deedline for filing amation
for anew trid had passed on the ground of newly discovered evidence. However, Mooney isno longer
vdid asit was decided prior to this court’ s decison in Skillicornwhich dearly held thet aremedy no longer
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lies through direct goped for daims of newly discovered evidence raised after thetime for filing amation
for new trid hasexpired. Skillicorn, 944 SW.2d at 896.

Even assuming, ar guendo, that Mooney isdlill vdid, it isdidinguisheble from theindant case. In
Mooney, achild abuse vidim with ahistory of mentd illness told someone thet he hed lied at trid and mede
up the tory about being abused. Mooney, 670 SW.2d a 511-12. The person to whom he made this
Satement tape-recorded the Satement and turned it over to Mooney’ satorney. 1d. a 512. Mooney’s
atorney then filed various mations to bring this satement to the atention of the Court of Appeds

In determining that Mooney was entitled to aremand to the trid court so that he could move for
anew trid based on the newly discovered evidence, the Court of Appedls noted that the victim's tesimony
hed been the only evidence presented a trid to support Mooney's conviction and had been
uncorroborated by any other evidence. 1d. a 511, 515. The court dso noted that the circumstances under
which the recantation of the trid testimony hed taken place were reasonadly free from suspicion of undue
influence or pressure from any source. |d. a 516. In sum, the newly discovered evidence dleged in
Mooney totdly refuted the State s evidence of quilt.

Suchisnot the casehere. Inthis case, the vidim' stesimony was not the only evidence offered in
support of the gopdlant’sconvictions. Rather, severd withesses tetified asto the eventswhich led to the
gopdlant’ s convictions and ther testimony was corroborated by other physicd evidence. Moreover, the
gopdlant himsdf admitted thet he had cut the gppellant about the face and neck. His defense was not thet
he had not committed the charged acts but that he had done so only in sef-defense. As such, the newly
discovered evidence dleged by the appdllant did not refute the totdlity of the evidence presented by the

Saeto esablish hisguilt. For thisresson, even if Mooney, isdill vdid, it should be limited to its unique
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facts Statev. Suter, 931 SW.2d 856, 865 (Mo. App. W.D. 1996); Satev. Hill, 884 SW.2d 69, 75-76

(Mo. App. SD. 1994); State v. Westcott, 857 SW.2d 393, 397-398 (Mo. App. W.D. 1993).

In any evert, the gopdlant would not be entitled to relief on hisdaim of nemy discovered evidence
even if hismotion had been timdly filed. Thisisbecause new trids bassd on daims of newly discovered
evidence are generdly difavored. Statev. Magee, 911 SW.2d 307, 312 (Mo. App. W.D. 1995). To
be entitled to a new trid based on the discovery of new evidence, a defendant mugt show thet: (1) the
evidence has come to the knowledge of the defendant Sncethetrid; (2) it was not owing to want of due
diligence that it was not discovered sooner; (3) the evidence is o materid that it would probably produce
adifferent result & anew trid; and (4) it is not cumulaive and does nat merdy impeech the credibility of

awitness Satev. Whitfidd, 939 SW.2d 361, 367 (Mo. banc), cert. denied 522 U.S. 831 (1997).

A mation for new trid dleging newly discovered evidence must dso be accompanied by proof, ather in
the motion itsdlf or by affidavits Statev. Davis, 698 SW.2d 600, 602 (Mo. App. E.D. 1985).

Here, the nemly discovered evidence put forth by the gopdlant congsed of aletter he dlegedly
recaived after histrid from histhen wife Tracie (L.F. 152-53). Inthisletter, Tracie dlegedly asserted thet
she had seen Jenkins hit the gppdlant with ajack handle during an dtercation on June 26, 1998 (L.F. 154).
The gppdlant contends that this was contrary to what she told the police & the time of the incident and
contrary to testimony she gavein apre-trid depostion (App. Br. 25). At trid, Tracie was not asked by
either the gppdlant or the State about the June 26, 1998, incident (Tr. 1:187-282). The gppellant dso
contends thet this letter established that Jenkins committed perjury when he testified at trid that he had not
hit the gppellant during thisincident (App. Br. 24).

The respondent firg notes thet the gopdlant has failed to offer any proof to support his daim of
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newly discovered evidence. In this respect, the gopdlant has merdy provided an unsworn |etter dlegedly
written by Trade Hehasnot provided an afidavit Sgned by Trade wherdn sheaverstha she, infat, saw
Jenkins hit the gppdlant on June 26, 1998. The gppdlant has nat even offered any proof thet Tracie
Wesfdl actudly wratethe letter in question. Thisfact donewasaauffident bessfor thetrid court’ srefusd
to entertain the motion. Davis, 698 S\W.2d at 603.

The gppdlant has d o falled to offer any proof thet the Satements dlegedy mede by Traciein the
|etter were contrary to any previous Satements mede by her. In this respect, the police report wherein the
gopdlant dleges Tracie daimed that she saw Jenkins hit the gppellant with hisfists has been redacted and
Jenkins s name does not gopear (L.F. 143). Thus, thereis no support for the gopdlant’ sdam that Tracie
told the palice she saw Jenkins do anything to him on June 26, 1998. Additiondly, the gppdlant hesfaled
to make Traci€ s depogition a part of the record on apped. Thus, he has again faled to offer any proof
thet the letter isin any way contrary to her deposition testimony.

In any evert, even if the gppdlant had offered an afidavit from Tradie in support of hisdam, it
would not have been aufficient to entitte him to anew trid. At trid, the gopdlant assarted that he hed cut
Jenkinsin sdf-defense. In support of hisdaim of seif-defense, the appellant testified that he feared deeth
or serous physcd injury at the hands of Jenkins on February 2, 1999, dueto the incident of June 26, 1998,
during which Jenkins dlegedly hit him in the head with ajack handle (Tr. 2:35, 96, 98-99). In rebuittd,
Jenkins denied that he had hit the gppellant on June 26, 1998, and tedtified thet he had stopped another
individua from hitting the gppdlant (Tr. 2:129-31). Traci€ sletter, which Sated only that she had seenthe
gopdlant get hit with ajack handle not thet she hed seen Jenkins hit the gppelant with ajadk hande, would

merdy have impeeched Jenkins on this point and was not o materid that it likey would have produced a
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different result if presented at trid. Whitfidd, 939 SW.2d a 367. Thus, the gppdlant would not have been
entitled to anew trid based on this newly discovered evidence. |d.
For these reasons, the trid court did not err in refusing to conduct a hearing on the gppdlant’s

motion aleging newly discovered evidence, and the gppelant’s second point on gpped mudt fall.

CONCLUSON

Inview of the foregaing, the respondent submits thet the gppelant’ s convictions and sentences for
asault in the firg degree, amed arimind action, assaullt in the third degree, and property damege in the

second degree should be affirmed.
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